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I. INTRODUCTION

1 In Canadian society and Canadian courts Aboriginal rights are theorized on the basis that they are sui generis
rights that flow from the Aboriginal claimant's "Aboriginality".1 In this sense Aboriginal rights are not simply
minority rights, but rather demand that Aboriginal peoples be treated with special deference as "first peoples"
and as "Citizens Plus".2

2 While Aboriginal peoples are entitled to collective recognition of their status, colonization and liberalism have
shaped and misshaped the boundaries within which Aboriginal claimants must prove they are entitled to a
particular right, and, in the process, have disentitled individuals and communities deserving of recognition.
Furthermore, at an interpersonal level, "Aboriginality" and Aboriginal rights have been internalized by Aboriginal
and non-Aboriginal Canadians, and rationalized as reparations or as a payback to those peoples who have been
treated as "Citizens Minus"3 by the non-Aboriginal community. This concept of Aboriginal rights as payback and
reparations has had considerable consequences for Aboriginal communities.

3 "Aboriginality," as a cultural and racial category imposed on Aboriginal peoples, cannot sustain the type of
rights sought by Aboriginal peoples as a collective, and only serves to derogate Aboriginal communities, fuelling
internal and external conflict. An argument exists that in order for a more just application of Aboriginal rights,
and less fragmented Aboriginal communities, the identity and "Aboriginality" of Aboriginal peoples must be
defined from within the Aboriginal communities themselves.

4 While allowing communities to define membership and "Aboriginality," there are considerable complications
dealing with who should be able to determine who the "Aboriginal peoples" are. In the end, one must conclude
that the definition of "Aboriginality" has fundamentally changed Aboriginal societies, and recreated Aboriginal
identities so as to make fair and just membership impossible to determine. The legislative redefinitions of
"Aboriginality" have created a fragmentation and a rights-based approach that has left Aboriginal communities
and interpersonal relationships within these communities in ruins. Furthermore, the judiciary, forced to define
and categorize individuals and groups as "Aboriginal," and determine if those individuals or groups deserve
Aboriginal rights, face a difficult and highly political task.

5 Our society, like our legal system, is not equipped to turn back the historical clock of collective recognition.
While "Aboriginality" is said to exist in spite of legislative definitions, the "Aboriginality" that exists today is so
confused and mistaken that Aboriginal rights and privileges in Canada serve to detract, rather than advance the
very communities they are thought to help. It is this liberal approach to Aboriginal rights that makes such rights,
in their current state, indefensible.

6 In this article, I will outline the concept of "Aboriginality" and the role legislative definitions had in defining
Aboriginal peoples. After discussing the fragmentation within Aboriginal communities created by the concept of
"Aboriginality," I will outline some interpersonal issues with Aboriginal communities, primarily focusing on
disenfranchised Aboriginal women, followed by a discussion of the liberal concepts that have redefined
Aboriginal peoples, their concept of Aboriginal identity, and the effect this redefinition will have on
membership. Lastly, I will outline three different cases where courts and an administrative board attempted to
define "Aboriginality" in the present day, and apply their definition of "Aboriginal" to a specific situation. I will
conclude by suggesting that it is impossible and impractical to attempt to define a group concept of
"Aboriginality" when the group that was first entitled to a right is no longer the same. The future approach to
Aboriginal rights in Canada should focus on the needs of individual Aboriginal people, as opposed to the so-



called "inherent" rights of an Aboriginal peoples.

 II. A THEORY OF ABORIGINALITY

7 The concept of who is Aboriginal and the term "Aboriginality" is of foremost concern to the post-colonial,4
liberally influenced Aboriginal person. "Aboriginality," in the view of the courts and Aboriginal communities, is a
necessary requirement for government and non-government entitlements, as well as Aboriginal and
constitutional rights.5

8 The current and past definitions upon which Aboriginal peoples are defined are not based on identity or
historical, cultural, territorial, linguistic, or political origins, but rather on federal Indian policy with little
recognition of the former considerations. The terms and categories that define Aboriginal rights are similarly
influenced by federal Indian policy. By virtue of this, "Aboriginality" emerges from the relationship between the
original inhabitants of Canada and the colonial government that has assumed jurisdiction over these inhabitants.6

Thus, "Aboriginality" is not defined from an existing set of peoples with pre-existing rights,7 but rather from a
calculated, or more likely, a miscalculated set of categories for defining such peoples. The definition of
"Aboriginality" evolved from both a failure to recognize the diversity between Aboriginal peoples and the social,
political and territorial context within which Aboriginal peoples have defined themselves.

 III. ABORIGINAL ORIGINS AND THE COLONIAL DEFINITION OF "INDIANS"

9 The term "aboriginal" is derived from the Latin words "ab," or "from," and "origo," meaning "origin".8 The
idea behind "Aboriginality" is that Aboriginal peoples were on Canadian lands from "time immemorial"9 and
were "here first".10 Although the literal meaning of "Aboriginal" is based on the idea of original inhabitancy, the
practical application of the post-colonial principle of "Aboriginality" has failed to recognize the meaning behind
being "here first".

10 The term "Indian" has had a significant impact on the concept of "Aboriginality" and the rights flowing from
this concept. Furthermore, the concept of "Indian" has created significant changes in the "identities" of
Aboriginal Canadians and their conception of what it means to be "Aboriginal". The 1850 An Act for the Better
Protection of the Lands and Property of the Indians of Lower Canada,11 was the first legislative action to truly
define "Indians," and arguably began the legal creation of "Aboriginality".12 Under s. 5 of this Act, "Indians" were
defined as having the following characteristics:

 First.--All persons of Indian blood reputed to belong to the particular Body or Tribe of
Indians interested in such lands, and their descendants:

 Secondly.--All persons intermarried with such Indians and residing amongst them, and the
descendent of all such persons:

 Thirdly.--All persons, residing among such Indians, whose parents on either side were or are
Indians of such Body or Tribe, or entitled to be considered as such: And

 Fourthly.--All persons adopted in infancy by any such Indians, and residing in the village or
upon the lands of such Tribe or Body of Indians, and their descendants.13

11 Although this definition was the most inclusive definition of "Indian" adopted by the Canadian Legislature--a
definition which was essentially based on kinship--it was repealed one year later.14 The new legislation narrowed
the definition of "Indian," and thus narrowed the concept of "Aboriginality" by creating a number of exceptions.
Under s. 2 of An Act to Repeal in Part and to Amend an Act, entitled, An Act for the Better Protection of the
Lands and Property of the Indians of Lower Canada,15 only women of non-Indian ancestry were permitted to
acquire status through marriage to an Indian, and the children of women married to non-Indian men were
excluded. Furthermore, under the 1851 amendments non-Indians who lived among Indians were excluded from
the definition of Aboriginal.16 Section 2 of the Act read as follows:

 Firstly. All persons of Indian blood, reputed to belong to the particular Tribe or Body of
Indians interested in such lands or immoveable property, and their descendants:

 Secondly. All persons residing among such Indians, whose parents were or are, or either of
them was or is, descended on either side from Indians, or an Indian reputed to belong to the
particular Tribe or Body of Indians interested in such lands or immoveable property, and the



descendants of all such persons: And

 Thirdly. All women, now or hereafter to be lawfully married to any of the persons included in
the several classes hereinbefore designated; the children issue of such marriages, and their
descendants.17

The arbitrary nature of these changes fundamentally altered the societies of Aboriginal peoples. The redefinition
and reclassification of "Indians" separated societies and marginalized some members of Aboriginal communities,
a phenomenon which has had considerable practical consequences for Aboriginal rights claimants. As Magnet
writes "The narrowed definition [of who is an Indian] was instrumental to decreas[ing] the Indian population and
its property."18 The decreases in population led to new societal formations and new forms of membership that
have unfairly marginalized members of Aboriginal communities.

12 Canada's Indian Act was formally imposed on Canada's Aboriginal peoples in 1876 where "Indians" were
again defined, and the previous laws in Canada dealing with Indians were consolidated.19 The 1876 Indian Act
definition excluded a number of people who were racially, culturally, and ethnically Aboriginal. As Magnet
explains:

 The Act determined status patrilineally. The requirements of status are males of Indian blood,
reputed to belong to a particular band, or the child or wife of such a person. Four categories
of Aboriginal people were excluded from the 1876 definition: illegitimate children; Indians
residing five or more years in a foreign country; enfranchised Indians, and Manitoba Métis
who received entitlements under the Manitoba Act, 1870.20

13 The 1951 Indian Act21 excluded Inuit and Aboriginal persons who had reached the age of twenty-one, and
whose mother or father's mother had acquired Indian status through marriage.22 This 1951 revision of the Indian
Act was significant, and represented a fundamental shift in the self-determination of Aboriginal societies; prior to
this revision the government "relied on membership lists of individual Indian communities, treaty paylists and
agency records to identify Indians".23 The 1951 revisions effectively removed the ability of Aboriginal groups to
define their own membership. This is historically significant, in that defining "Aboriginality" in this sense
effectively passed to the government. Magnet explains the 1951 revisions as:

 The 1951 Act introduced the Indian Register and the office of the Indian Registrar to
supervise inclusion into and deletion from the Register. This centralized bureaucratic power to
determine Indian status, and it also transferred a significant amount of power in that regard
from Indian communities to a federal official.24

The discretion to add and delete members of the Aboriginal community was criticised by the Federal Court in
the case of Canada (Registrar, Indian Register) v. Sinclair,25 signifying the gross injustice such discretion can play.
Despite criticisms, the concept of "who is Aboriginal?" has been forever changed by these policies.

14 The colonial agenda for enfranchisement further collapsed Aboriginal communities in an attempt to "civilize"
Indians and remove their "Indianness".26 This purported to force an Aboriginal person to exit the legal
classification of an "Indian" and become a full citizen of Canada.27 Legislation in the area of enfranchisement
came in 1857, under the Gradual Civilization Act,28 and focused on breaking up Aboriginal communities and
fully integrating "Indians" into society. Under s. 3 of the Act, enfranchisement could occur if the "Indian" was
twenty-one years of age, could speak, read and write English or French, a person of "good moral character," and
had no debts.29

15 Certainly the most problematic enfranchisement provision was s. 12(1)(b) of the 1951 Indian Act. This
provision automatically enfranchised women who married non-Indian men and was extremely successfully in
destroying Aboriginal communities, as approximately five hundred women were enfranchised each year.30 This
remained in effect until 1985, when Bill C-3131 reversed the effect of s. 12(1)(b) of the 1951 Act. Despite this
reversal, considerable damage was already done to Aboriginal communities, and problems remain with the
offspring of so-called "Bill C-31 Indians".32

16 Perhaps the most challenging aspect of Bill C-31 was the internalization of the legislative redefinitions by the
Aboriginal communities. As Bonita Lawrence explains:



 After over a century of gender discrimination in the Indian Act, the idea that it is somehow
acceptable for Native women to lose status for marrying non-status or non-Native men has
become a normalized aspect of Native life in many communities...It has been the children of
Native mothers and white or Métis fathers who have been forced through loss of Indian
status to become urban Indians, and who, in their Native communities of origin, are often
regarded as outsiders because they have been labelled as "not being Indian".33

Understanding Aboriginal rights as a concept derived from being "here first," and recognizing the right to self-
definition of membership may have considerable consequences in liberal societies that value the rights and
freedoms of individuals. Individuals who would, but for the government infractions, be entitled to membership
and recognition, are not accepted into communities due to discriminatory membership policies and an
internalization of previous regulations. In generations to come, how are such persons to be granted the
Aboriginal rights they would otherwise deserve? How can Aboriginal rights exist when they knowingly exclude
so many deserving recipients?

17 The historical effect of Bill C-31 will complicate Aboriginal rights in future generations.34 As the post-Bill C-
31 era gave Indian bands more control over their membership lists, they were capable of determining who was,
and who was not, a member of their band. Magnet explains that there are still a number of problems with the
new regime of membership control for Indian bands:

 The 1985 amendments to the Indian Act contain apparently conflicting provisions. On one
hand, First Nations can assume control of membership. This implies a form of self-
government in which bands alone decide their membership. On the other hand, under s. 10,
certain categories of persons acquired the right to have their names placed on band lists
maintained by the Department of Indian Affairs before these lists were transferred to the
bands...This flies in the face of band control of membership, since the Department of Indian
Affairs would still be making decisions about band membership, this time by restoring Indian
status and band membership to those eligible under Bill C-31.35

While the Bill C-31 amendment combated against the sexual discrimination of the 1951 Indian Act, the "second
generation cut-off rule" continued to disenfranchise and reclassify Aboriginal peoples. Cornet explains the new
form of arbitrary disentitlement created by Bill C-31:

 The new rule applies equally to males and females born after 1985. Under s. 6 of the current
Indian Act, status is denied to children born of two generations of status and non-status
parents. This rule is sometimes popularly called "the second-generation cut-off rule". This is
achieved through the operation of the Indian registration system. Entitlement to registration
now is based only on descent from or adoption by registered Indians. Marriage can no longer
result in the conferral or denial of Indian status.36

18 The final step in the legislative redefinition of "Aboriginality" for Aboriginal people came in the Constitution
Act, 1982,37 particularly with regard the recognition and affirmation of existing Aboriginal and treaty rights.38

Although Aboriginal rights were affirmed and recognized by the Constitution Act, 1982, neither the substantive
rights that were affirmed and recognized, nor the "Aboriginal peoples" that have such rights, were defined in the
constitutional document. This has presumably passed the definitional assessment on to the Canadian courts;
courts which are neither capable, nor entitled to make an assessment of membership as such an assessment is
difficult and non-justiciable.39

 IV. FRAGMENTATION BY RACIALIZATION

19 The legal and legislative definition of who is Aboriginal has occurred through the legal concept of "Indian"
and "Indians". These concepts do not accurately reflect the innate meaning behind being "ab-origo," nor do they
reflect how Aboriginal peoples and nations organize and define themselves.40 Rather, the concepts of "Indian"
and "Indians" are part of a colonial process of racialization41 and categorization.42 Justice Turpel-Lafond
comments:

 This expression, "Indian," is an alien one. It is a term imposed by the colonial governments. It
is not a First Nations term. First Nations people, who have their own words for themselves in



their various languages. We have names for our peoples, and for our territories. The word
"Indian" denies and effaces the diversity of our peoples. Our peoples are culturally distinct
and linguistically diverse. We are not "Indians". One must remember that there are many
distinct indigenous peoples in Canada; there is no singular category named "Indian". We have
been "Indianized" or classified by the government for administrative purposes. We are not a
monolithic or homogeneous "race". We have been "racialized" as minorities by the state, and
that is why equality-seeking has to be properly contextualized.43

20 The internalization of the concept of race can be seen in Aboriginal communities--the identification of
authentic Aboriginal peoples based on appearance and social status. Colonization has left many light-skinned
descendents of Aboriginal people; this is particularly so when Europeans parented Aboriginal offspring. Drew
Hayden Taylor humorously exemplifies how this "mixing" of people has created interpersonal problems within
Aboriginal communities and "second class Indianness":44

 The darker you are, the more you are embraced and the more Indian you are thought to be.
The lighter your skin, the more difficult it sometimes is to be accepted by your Aboriginal
peers (and the non-Native world). White is no longer right. And heaven forbid that a person
from the dominant culture, who happens to have some barely-remembered ancestor who
tickled toes and traded more than some furs and beads with a Native person, should let a
conversation slip by without mentioning that at least four of the 24 chromosomes in his body
don't burn in the summer sun.45

The categorization of peoples as racial beings forces members to focus on the differences that make them
authentic and assess other's authenticity against this backdrop.

21 By creating a social category based on race,46 Aboriginal policy in Canada has created social fragmentation
within Aboriginal communities. Furthermore, "Aboriginality" has created a legal connotation that has manifested
a feeling of individual entitlement based on what it means to be "Aboriginal".

22 Institutional creation of "Aboriginality" has created a myth that Aboriginal peoples and being "Aboriginal" is
a race, rather than a social, political, or cultural concept.47 The concepts of race and descent are more fitting for
animal husbandry than to define a people, a nation, or a socio-political grouping.48 Also troubling is the concept
of Aboriginal identity. One often hears the phrase "Aboriginal identity," presumably contemplating that such an
identity exists, or can exist, as a definable category.49 It is the logic of identity, and the mantra that follows it, that
helps define "Aboriginality" in present day Aboriginal communities.50 Furthermore, it is this definition that helps
redefine community rights and relationships between Aboriginal peoples.

23 In Canada, identity and identities are celebrated as a form of multiculturalism. This multiculturalism is
defined, in the self-congratulatory concept of a "cultural mosaic," which Canada, its peoples, and its government
celebrate as demonstrative of Canada's open-mindedness. Arguably, however, Aboriginal group identity, as
historically defined and internalized, creates boundaries within which members of Aboriginal groups believe that
they must define themselves.51 In this sense, the collective group of Aboriginal peoples changes.

24 Identity has become "people's concepts of who they are, of what sort of people they are, and how they relate
to others".52 The practical implication of "Aboriginality" and Aboriginal identity is that the authenticity of
persons associated with Aboriginal peoples is assessed on the basis of collective identity or identities. Those
members of the ethnic class of "Aboriginal peoples" whose social milieu does not contain some elements of
"Citizens Minus" lifestyles are seen as fakes, nicknamed by some as "crackers," a derogatory term used to
describe Caucasians in the southern United States, or as "apples," red on the outside white on the inside, due to
the popular defence of Aboriginal rights.53 By virtue of this phenomenon, "Aboriginality" is defined at a
community level, and those persons defined as "Aboriginal" begin to assess their claim to "additional rights" not
held by other Canadians on the basis that "Aboriginality" means "Citizens Minus". I have seen and heard this
phenomenon in my own province. "Authentic Aboriginals" see success, wealth, and "the easy road" as
inauthentic.54 This has lead to a conception that Aboriginal benefits are being reaped by "crackers," rather than
the authentic, struggling "Aboriginals" who are in need of assistance. Given this conception of what "Aboriginal
identity" ought to be, who can objectively define "Aboriginality"?

 V. ABORIGINALITY AS A LIBERAL INDIVIDUAL CONCEPT



25 Without doubt, evidence of the legacy of liberalism on "Aboriginality" can be found in the Indian Act. The
Indian Act focused on the concept of individuals over collectives, and on assimilation to combat the so-called
"Indian problem".55 To some degree, this legislation has had the effect of creating "Indians" as defined under the
Act as being self-serving and not interested in the preservation of the group.

26 In addition to the Indian Act, the 1969 "White Paper"56 is an example of national unity and liberalism
affecting "Aboriginality".57 The basic thrust of this policy paper was to eradicate the definitions and differences
created by the Indian Act and remove all legal distinctions between "Indians" and other Canadians. This
eradication was recommended in the name of avoiding discrimination of the minority "Indians".

27 Aboriginal activists rejected the proposition put forth in the "White Paper," as it had the potential of
eradicating what recognition Aboriginal peoples had in Canadian society.58 The paper's underlying thesis was that
separate status contributed to economic backwardness, social isolation, and retrogressive cultural enclaves.59

Alternatively, Aboriginal groups preferred to use the Hawthorn Report's terminology defining Aboriginal
peoples as "Citizens Plus".60 The rejection of the "White Paper" has evidenced the Aboriginal acceptance that
"Aboriginality" has been legislatively taxonomized by non-Aboriginal government. While the rejection
demonstrates such recognition, community concepts of "identity" have still been damaged.

28 The basis upon which "Aboriginality" is defined is built on the history of assimilation and liberal-
individualism. Aboriginal peoples, and consequently Aboriginal rights, are stuck in the confines of an
assimilationist model that ignores Aboriginal communities and their desires. The myth of race61 plays into the
concept of "Aboriginality," in that archaic conceptions of blood quantum62 defined who is, and who is not, part
of the ethnic class of Aboriginal peoples. This has had a particularly negative impact on some Aboriginal peoples
who have defined what being "Indians" means in Canadian society, based often on seeing "Indians" as
individuals who are victimized, marginalized, and who belong to communities with a plethora of social problems.
Indeed, it is liberal conceptions of Aboriginal rights that have made such rights acceptable to the majority of
Canadians, who find some comfort in believing that Aboriginal rights exist in order to help Aboriginal people
become better individuals.

29 That Aboriginal rights are derived and defended from the concept that Aboriginal peoples must suffer to be
authentically "Aboriginal," is perhaps best exemplified in the language of the Hawthorn Report, where it is noted
that the concept of "Citizens Plus," which Aboriginal rights under s. 35(2) of the Charter arguably create, is due
at least partially to "the reverse status Indians have held, as citizens minus, which is equally repugnant to a
strongly egalitarian society, has been tolerated for a long time".63

30 It appears that the Hawthorn Report has mirrored a sentiment one may feel when listening to Aboriginal
Canadians in the communities in which they live. The "Citizens Plus" concept of rights is built on the idea that
Aboriginal peoples were treated poorly, and thus need to be treated more favourably, to help them "play catch-
up" with their non-Aboriginal counterparts. Indeed, this is often the basis through which rights for on-reserve
status Indians--such as tax exemptions--are legitimized, despite being somewhat arbitrary in their application.64

 VI. AUTHENTICALLY ABORIGINAL: A FROZEN CONCEPT

31 The linking of an Aboriginal social identity to Aboriginal peoples, and the individual and collective rights that
flow from such an identity, effectively freezes rights and rights-bearers in time. In a philosophical and even
practical sense, personal identity and association with a collective identity implies that changes in the individual
identity will make the individual different from the collective, redefining the individual as something other than a
member of the collective identity. Thus, members of Aboriginal communities living on-reserve will often frown
upon those members who have moved off the reserve for the purposes of attaining a job or attending school.
While some members of the community will welcome such people back, the choice may have considerable
interpersonal consequences.65 As Drew Hayden Taylor writes:

 Many reserves and Native educational organizations are constantly encouraging and extolling
the virtues of education on the youth. Yet, these communities also believe that the more
educated you become, the less "Native" you will be. They scorn and disdain those who want
to or have gone through the educational process. Evidently, knowledge and learning deprives
individuals of their cultural heritage.66



32 The Aboriginal person who no longer acts "Aboriginal," and is no longer treated as Aboriginal, cannot be said
to have an Aboriginal identity under this conception.67 Acting, relating, and simply being "Aboriginal" as it is
understood and defined becomes a contingent factor to assess "authentic" Aboriginal peoples. This assessment
affects Aboriginal rights, and how persons receiving such rights are seen within their own communities. This
phenomenon could be particularly problematic if Aboriginal communities, armed with colonial biases, are
capable of excluding members, and effectively excluding those members from any claims to Aboriginal rights.
With "authenticity" assessments, in combination with the historical defining and redefining of Aboriginal
peoples, it is difficult, if not impossible, to assess who is capable of being Aboriginal. Both the legislative identity
and the social identity perpetuate a confusing cycle.

33 Taxonomic identity, at least partly owing to the Indian Act, and other legislative policies in Canada, defines
definite qualities for who is, and who is not, of a certain "identity". This taxonomic identity discourages people,
including the judiciary, from thinking and understanding "a people" as a political, social, and historical entity.
After much time, taxonomic identity becomes a real identity, and those attempting to discern "identity" do not
recognize the power, domination, and flawed philosophical foundations upon which "a people" and their own
"peoples" have been categorized and defined. As Bonita Lawrence writes:

 To be federally recognized as a status Indian in Canada, an individual must be able to comply
with strict standards of government regulation. The effect of having Native identity so highly
regulated by a body of laws such as the Indian Act is that our ways of understanding Native
identity are, in a sense, shaped by these various laws. The Indian Act, in this respect, is much
more than a set of regulations that have controlled every aspect of Indian life for over a
century. It provides ways of understanding Native identity, organizing a conceptual framework
that has shaped contemporary Native life in ways that now are so familiar as to almost seem
"natural."68

It is of little surprise that present day Aboriginal peoples have assessed their authenticity against a backdrop of
the liberal conception of identities.69 This is particularly so given the societal changes imposed through the Indian
Act.70

34 The conception of identity has successfully detached collective interests within Aboriginal communities.
Although difference and recognition of difference among all peoples has always occurred, the concept of
individual rights has redefined the interests of Aboriginal peoples. These interests have become as self-serving as
avoiding criminal liability through the assertion of an "Aboriginal right". While the interests of Aboriginal
peoples have been redefined, perceptions of authenticity have also been redefined. This phenomenon is a natural
occurrence with identity finding. As Charles Taylor explains, "[d]efining myself means finding what is significant
in my difference from others."71 The "rights" given to Aboriginal peoples, and that are recognized and affirmed
under s. 35(2) of the Constitution Act, 1982, are not the rights that flow from "Aboriginality" or being "here
first," but rather flow from the taxonomic assessment of a racialized people. This has confused the basis upon
which "Aboriginal rights" should exist.

35 There is no better evidence that the collective identities of Aboriginal peoples have been confused and
misconceived than in the new political groupings Aboriginal people have created.72 I suggest that these political
groupings demonstrate the success of liberal Indian policy in destructing Aboriginal communities. Several of the
most prominent Aboriginal organizations have seemingly embraced the redefinition of Aboriginal identity, by
attempting to represent the post-colonial categories of Aboriginal peoples.

36 Looking at the various organizations themselves, the fragmentation in representation can be seen. For
example, the Assembly of First Nations (AFN) represents status Indians living on reserves,73 while the Congress
of Aboriginal Peoples (CAP) represents off-reserve Aboriginal peoples.74 The dichotomy between the two
groups demonstrates the divide between Aboriginal peoples and the internalization that Aboriginal status Indians
are different than non-status Indians at the core of their existence.75 These two groups represent two different
causes, and by virtue of this, define membership and "Aboriginality" in a distinctly different way.76

37 While there is little doubt that on-reserve and off-reserve Aboriginal people have differing needs and
concerns, the sometimes diametrically opposed AFN and CAP have reorganized politically according to colonial
definitions.77 This is particularly troubling in that modern claims for the right to define citizenship will likely be



based on the political and social reorganization. It is this phenomenon that has confused Aboriginal political
leaders into misunderstanding that which is truly against their interests.78

38 A second example of the post-colonial divide in Aboriginal communities is the sexual discrimination faced by
Aboriginal women at the hands of Aboriginal men.79 The Native Women's Association of Canada (NWAC) is
perhaps the most notable example of the political divide between Aboriginal peoples and Aboriginal women.
During the late 1990s, the NWAC opposed the AFN and other First Nations organizations, arguing that
Aboriginal women's interests were not being addressed. Of particular importance in this regard is an argument
made by the NWAC that Aboriginal self-government is an inherent right, and further that such a right cannot be
exercised by "the currently existing patriarchal forms of governance that were created by a 'foreign government,'
that is, those created under the Indian Act".80

39 The NWAC was active in the pre-Charlottetown Accord debates and dealt with a number of political and
social conflicts from their own communities. Particularly problematic for Aboriginal women during these
debates was the argument advanced by the AFN that the Charter should not apply to Aboriginal governments.81

The NWAC, the National Action Committee on the Status of Women, and the National Métis Women of
Canada were denied the right to participate in these debates. This denial exemplifies that Indian Act political and
societal changes have occurred in Aboriginal communities, but that the post-Indian Act political organizations
are unwilling to address the problems created by the new forced social and political arrangements.82 As Green
writes:

 The single most influential factor determining the exclusion of NWAC from the constitutional
arena was the collective refusal to see Aboriginal women's concerns...as distinct from and
equally legitimate with Aboriginal men's concerns, and to see "male-stream" organizations as
precisely that.83

Given the internalization of exclusionary policies by Aboriginal communities, are Aboriginal communities
capable of defining members and thus, controlling who has access to "rights"?84

 VII. THE RIGHT TO DEFINE CITIZENSHIP...IS IT TOO LATE?

40 The current form of "Aboriginality" in Canada has permeated into the lives and identities of those associated
and descended from the Aboriginal peoples. The colonial policies that purported to shrink those persons defined
as "Aboriginal" have created an internalization of identity in Aboriginal communities.85 Cornet makes the
following comments regarding the right to define citizenship in the face of colonial definitions:

 A system of racial identification and classification imposed through colonialism is quite
different from self-identifying cultural groups organizing themselves into collectiveities, as
peoples...The right of self-determination is concerned with peoples, not race. "Race" implies
attributed racial identities assigned by some outside power that assumes superiority in itself.86

41 "Aboriginality," in the sense of Aboriginal rights as defined by government, has transformed and influenced
the relations between Aboriginal peoples, their representatives, and the Canadian state. Although the recognition
of Aboriginal peoples and Aboriginal rights occurs through the definition of "Aboriginality," this recognition has
not involved the consultation or meaningful involvement of Aboriginal groups.

42 Contrary to the policy enforced by the Indian Act, Aboriginal peoples have a right to define those members
of the larger communities that collectively hold rights.87 Failure to recognize this right to define membership
could have significant consequences according to some theorists. As Christie writes:

 Insofar as decisions about how to live their collective lives are manifestations of their
assertions of identity, these sorts of decisions are vitally important. But the power to control
their destinies as Aboriginal peoples, to maintain control over their self-definition, must be
fundamental, for otherwise we could imagine a people being constructed by another. If
Aboriginal communities lose the power to control their self-definition they lose themselves--
they effectively become "another."88

43 In a sense, it is difficult to see how Aboriginal communities have maintained control over their own self-
definition. Contrary to Christie's comments, the legislatively imposed definitions of what and who is



"Aboriginal" has created a situation where a people are being constructed and defined by another. Despite this,
there still exists reason to presume that Aboriginal peoples have a right to define themselves. How this right is to
be implemented is where the problem lies. As the NWAC organization has proven, placing the control in the
hands of Aboriginal communities is much the same as placing it in the hands of colonial governments. As
Lawrence writes:

 To treat the Indian Act merely as a set of policies to be repealed, or even as a genocidal
scheme, which we can simply choose not to believe in, ignores how having the identity of
colonized people classified by colonial government regulations can strongly influence their
understand[ing] of their identity. The practices dictated by the Indian Act--in particular, the
manner in which Native women for over a century lost their Indian status if they married
white men, and how "half-breeds" (now called Métis) have been excluded from any
recognition as Indian...now seem[s] normal...Instead of recognizing that these categories were
created by the settler government to divide us.89

When an individual has lost status, that person is no longer capable of being active in their community.
Furthermore, "communities" have been redefined and reorganized into "Bands," a concept that was imposed on
Aboriginal peoples by the Indian Act90 and that has displaced numerous Aboriginal people. How then can
Aboriginal peoples properly define themselves when their communities are dislocated?91

 VIII. JUDICIAL AND QUASI-JUDICIAL APPLICATION OF "ABORIGINALITY" TO
ABORIGINAL RIGHTS

A. DECISIONS FROM CANADIAN COURTS

44 While there are a number of problems with allowing post-colonial Aboriginal communities to define
themselves, the Canadian judiciary is finding it equally problematic to assess Aboriginal membership and rights.
The courts in Canada have developed a number of tests to assess the validity of the rights claimant, and to
describe the content of the rights those claimants seek. There is seldom, if ever, an attempt to recognize the
actual identity of the individual before the court. This approach, however, arguably changed in the case of R. v.
Powley.92 In that case the Supreme Court of Canada was faced with the claims of two individuals who asserted
membership in a Métis community, and the Aboriginal right to hunt and fish for food that flow from such a
membership.

45 In Powley, the Supreme Court developed an "Aboriginality" test consisting of self-identification, ancestral
connection, and community acceptance. The three part test is problematic in that self-identification will be
typically asserted in the context of criminal liability, and the obvious outcome is that the accused will likely
identify with any group that will allow him or her to avoid criminal liability. Second, ancestral connection, when
coupled with the community acceptance test, creates interpersonal community problems.

46 Courts attempting to apply membership criteria to Aboriginal peoples are faced with problematic applications
of criteria based either on the broken history of "Aboriginality," or the myth of race. Following the Powley
decision, the Saskatchewan Provincial Court dealt with the case of R. v. Laviolette,93 which unequivocally
demonstrates that the doctrine of "Aboriginality" in Aboriginal rights cases in Canada is confused.

47 In Laviolette, the accused was charged with ice fishing out of season on Green Lake. He identified himself to
the Crown's representatives as a member of Flying Dust First Nation, a First Nation located in Northern
Saskatchewan. The accused resided in Flying Dust and was married into the community. Furthermore, he was
fishing with Flying Dust community members when he was charged with out-of-season fishing. The other two
community members, treaty Indians, were not charged as they were fishing for food in accordance with a treaty
right. One other Métis person was also fishing on the lake, but was not charged because he was born in Green
Lake, and "fit within the policy of the Department of the Environment, which recognizes an Aboriginal right to
hunt and fish for food if certain criteria are met".94

48 The fact that Laviolette resided, married, and associated with the community of Flying Dust would,
presumably, mean that he was indeed a member of this community. It would be these considerations that would
lead one to conclude that the social, political, and cultural attachment to the Flying Dust community existed.
Laviolette, perhaps engulfed by individual interest, and a desire to avoid criminal liability and the penalties that



followed, allowed the Court to apply the Powley test in his favour. Rather than using what might seem to be
basic reasoning and an examination of the communities themselves, the Court decided that Laviolette was a
member of the Green Lake Métis community. This was decided on the basis that one of Laviolette's ancestors
had belonged to the community and he had relatives in the community. Presumably, under the right pressures,
"Aboriginality" can apply in a number of ways.

49 The application of the Powley decision to the Laviolette case demonstrates Canadian judiciary often applies
the myth of race. The result of the history of "Aboriginality" in Canada has been the considerable confusion of
who should have Aboriginal rights. The Powley case demonstrates that the courts believe that only persons
biologically descended from a Métis ancestor could belong to a Métis rights bearing community. Furthermore, as
the accused obviously looked Aboriginal, Kalenith J. may have been reluctant to hold Laviolette criminally liable
while his friends, equally Aboriginal in appearance, were not charged. Thus, this case may have been affected by
the self-interest of the accused and the substantive fairness of the process. Perhaps the saying "hard cases make
bad law" best describes this case. One can likely find many more hard cases upon which to apply membership
criteria.

50 The Saskatchewan Provincial Court and the Supreme Court of Canada in both the Laviolette decision and the
Powley decision deserve respect for addressing the difficult question that was placed before them. In the post-
colonial Aboriginal communities that have been reorganized and redefined by colonial legislation, how can one
fairly determine residency? Furthermore, when an individual's liberty is at stake, how can one be asked to identify
with any group other than the group that will enable that individual to avoid liability?

51 The liberal conception of rights and the reorganization of Aboriginal communities have made the concept
that "[a]boriginal rights are collective rights"95 a challenge to accept. If Aboriginal rights are made to apply in the
collective sense, and also made to apply due to the fact that the claimants were "here first," then how does one
deal with complications created by the colonial reorganization of groups? Which groups are capable of being
defined as holding collective interests? Can these groups change from their historical roots? If these groups can
change, who can authorize the change?

B. DECISIONS FROM CANADIAN ADMINISTRATIVE TRIBUNALS

52 A recent application for an oil sands mine and bitumen processing facility in Fort McMurray demonstrates the
problems associated with Aboriginality, and the liberal application of rights theory in the historical context. The
conception of Aboriginal rights being collective rights was reinforced, and the idea that "Bands," as defined
colonially, are holders of collective interests became problematic for members of Aboriginal communities who
have been displaced.

53 On February 27, 2007, Imperial Oil made an application before the Alberta Energy and Utilities Board for an
oil sands mine.96 In the application, a group of interveners composed of the Clearwater River Paul Cree Band,
the Wood Buffalo First Nation, the Wood Buffalo First Nation Elders Society, and an individual, John Malcolm,
sought meaningful consultation as to the environmental concerns with a building project on the basis of their
"Aboriginality". In a sense, the interveners claimed an Aboriginal right to consultation.

54 The Alberta Energy and Utilities Board Panel assessed each intervener, and questioned whether or not the
particular party was capable of holding and asserting an Aboriginal right. The Panel first held that the Clearwater
Band was not a recognized entity, nor a distinct community of individuals with Aboriginal rights that give rise to
a duty imposed on governments to consult. The Panel reasoned that because the Clearwater Band was not a
"Band" as defined in the Indian Act, it could not claim an Aboriginal right as a collective group.97 The Panel
further reasoned that many of the individuals who identified themselves as members of the Clearwater Band
were registered members of another recognized Indian Band, and thus the Clearwater "Band," as a collective,
was not entitled to consultative rights.98

55 The Panel also assessed the Aboriginal and treaty rights asserted by the Wood Buffalo First Nation (WBFN),
and concluded that the WBFN was also not a "Band" under the Indian Act, and that members of this group
were also members of another recognized Indian Band.99 A similar conclusion was drawn when assessing the
claim of the Wood Buffalo First Nation Elders Society, where the Panel held that an Aboriginal society is not
capable of holding Aboriginal and treaty rights.100



56 In the case of the individual, John Malcolm, the Panel held that Aboriginal and treaty rights were communal
rights, and where there is a corresponding duty on the part of governments to engage in meaningful consultation
with Aboriginal peoples, that duty is owed to "the recognized aboriginal community as a whole and not to
individuals".101 The Panel further held that Malcolm's "status under the Indian Act appears to be unresolved".102

57 These proceedings demonstrate the problems associated with defining Aboriginal rights in the post-colonial
era. Aboriginal peoples, given this analysis, are incapable of joining collectively under their own terms. They are
unable to form their own societies, and cannot avoid the definitions imposed upon them by the Indian Act. The
application by a "created" and perhaps ad hoc group of Aboriginal people, will not give rise to so-called
"Aboriginal rights" where a legislatively created "Band" under the Indian Act presumably will.103

58 As Aboriginal rights seem to inevitably flow from descent and culture, the Panel's decision in Imperial Oil
presupposes that people may belong to only one societal cultural at any given time. This is a fallacy; people may
move in and out of cultures, may belong to more than one culture simultaneously, and may change the culture
itself.104 If this conception of identity and "Aboriginality" is a reality, then it is hard to distinguish between early
enfranchisement legislation and the current polices which prevent political and social reorganization. Thus, in a
practical sense, social and political organization of Aboriginal peoples is "frozen" to fit within pre-existing
colonial community formations for the purposes of achieving recognition in Aboriginal rights claims.

59 Given the historical context upon which this decision is reasoned, it is difficult to understand how the
concept of being "Aboriginal" or being "here first" has any moral or cultural basis. The basis for Aboriginal
rights, it appears, is based not on culture or on family lineage, but rather on historical definitions that arbitrarily
created categories and groupings of Aboriginal people. It is complicated situations like Imperial Oil that make
"race" and genetics seem like a more just approach to "Aboriginality". Perhaps one could argue that the easiest
solution would be to accept that as long as the individual is biologically descended from an Aboriginal
community, and can fulfill a certain "percentage" of descent, that person can claim generic Aboriginal rights
anywhere in Canada. This application may lead to improper results, but may be less arbitrary. In any case, it is
difficult to draw a principled line between Indian Act "Bands," and an ad hoc grouping of people who are of
Aboriginal descent.

 IX. THE INDEFENSIBILITY OF ABORIGINAL RIGHTS

60 To ask that Aboriginal people be defined on descent can become rather tautological in the sense that there
has been no guidance regarding the amount of biological connection one must have. The conception of descent
presupposes racial categorization and not culture. Furthermore, self-identification is also problematic as such a
claim may only occur when the individual faces criminal liability. Community acceptance and group membership
is equally problematic, because it is impossible to overcome the history of bad policy and discrimination of
Aboriginal peoples.

61 In the end, Aboriginal rights, as defined as rights belonging to those persons who were "here first," leave
much to be desired. The hard questions about membership are made even harder when attempting to find
practical solutions for Aboriginal peoples. The liberal "rights" approach has left persons with Aboriginal rights
feeling as if they are entitled to such rights on the basis of something connected to their skin colour or challenge-
laden life. How can rights that exclude legitimate first peoples be defensible? Perhaps throwing a collective
approach by the wayside and first, acknowledging that Aboriginal societies have been negatively affected by
liberalism, and second, finding a liberal solution to the problems of individually displaced peoples, may be the
best method of achieving reparations--focusing on needs rather than rights. Such theories must be discussed
against the backdrop of so-called "Aboriginality".

62 Attempting to define Aboriginal rights after colonization is, in a sense, colonizing. Although some may argue
that the proper approach is to salvage what rights and peoples remain, it is patently and fundamentally unfair to
give rights, which are supposed to be inherent rights, only to the group of people who have been fortunate not
to be dealt colonization's "bad hand".

63 Although some scholars attempt to define Aboriginal rights as group rights,105 in practice, Aboriginal rights are
rights granted collaterally to one's membership, and are often asserted for one's individual liberty or a small
group's liberty. Taking a macro-view at the place Aboriginal peoples play in our society, one must ask: Do



Aboriginal rights serve a function for most Aboriginal peoples? Do they serve a function for inner-city
Aboriginal people in larger centers? Do they serve a function for the displaced women of Bill C-31 and their
families? In the end, we should all have trouble accepting that Aboriginal rights "are better than nothing" in their
current form. Analyzed critically, Aboriginal rights are only "better than nothing" for some Aboriginal peoples.
For many, Aboriginal rights serve to exclude legitimate claimants, and create a group of doubly disadvantaged
citizens who are excluded from the larger society and from Aboriginal rights bearing communities. Do we really
want to promote two-tiered Aboriginal peoples?

64 Accepting the current state of Aboriginal rights claims, and returning to the so-called sui generis and ab-origo
context within which Aboriginal rights are asserted in principle, one may conclude that being "here first" can no
longer be fairly determined. In reality, Aboriginal rights appear to exist, not in the context of being "here first,"
but primarily in the context of need for reparations. Indeed, Aboriginal rights are legitimized on the basis that
Aboriginal peoples were treated poorly, and therefore, Aboriginal peoples need extra rights to help them survive.

65 If we look critically, not at what Aboriginal rights should be, but what Aboriginal rights are in practice, we will
understand that reparations for Aboriginal peoples are not properly distributed through the arbitrary application
of Aboriginal rights. If the goal of Aboriginal rights is to ensure Aboriginal peoples receive "extra" benefits to
help them survive, then should we not look to individually displaced Aboriginal people who need help? Do we
need to look to Aboriginal groups when so many Aboriginal individuals are excluded from these groups?

 X. ABORIGINAL RIGHTS: A CONCLUSION

66 Going back to what it means to be "ab-origo," are the existing forms of Aboriginal rights defensible? If they
are, against whom are they defensible? The current form of Aboriginal rights in Canada needs to be questioned
critically. The billions of dollars spent every year on Aboriginal peoples and Aboriginal rights have done little
more than create inter-ethnic conflict between Aboriginal peoples, and continue to leave Aboriginal people as
the most destitute people in Canada. If "Aboriginality" and Aboriginal rights are getting Aboriginal peoples
where they are today, a re-examination of the purpose behind recognizing the liberalized concept of group rights
must occur.

67 Legal and legislative notions of "Aboriginality" in Canadian law are problematic and have been misconceived
due to calculated and miscalculated attempts by the colonial government. Individual claims to equality conflict
with legislative definitions which have influenced the practical assessment of what, and who, is an "Aboriginal".
The internalization of these definitions has placed the "identity" and "culture" of Aboriginal peoples as a
questionable concept within Aboriginal communities. Aboriginal peoples within these communities have turned
against one another, and there may be little hope of recovering from the conflicts created by the forced
reorganization.

68 Aboriginal and non-Aboriginal peoples must examine the existing rights scheme in Canada and ask
themselves: Why are Canada's Aboriginal peoples the most destitute and politically debilitated people in Canada?
While I do not suggest that the rights scheme in Canada has created these destitute and debilitated peoples, I
would suggest that it certainly has not helped all Aboriginal peoples. Furthermore, Aboriginal rights may be
excluding the very people most in need of help.

69 A re-examination of both the basis for Aboriginal rights and the practical purpose of these rights must take
place. A closer examination may lead observers to conclude that while Aboriginal rights are based in the concept
that Aboriginal peoples were "here first," the practical purpose of Aboriginal rights is to support and salvage
those people who are a percentage of the "here first" population. In this sense, Aboriginal rights have served to
be a form of reparations and entitlements based on support and survival. Understanding this, what sorts of
reparations are we to give to the rest of the people who were "here first"?

70 Aboriginal peoples, like the judiciary and the Canadian public, are incapable of ignoring the past treatment of
Aboriginal peoples and the definitions that have defined them. What then can we do with Aboriginal rights and
claims to such rights? Just to say we, as Canadians, have preserved some traditions of some Aboriginal peoples
should not be enough to base a rights regime. As an obscure observer, I do not have the answers to these
problems, but would suggest that on the basis of fairness, unless an appropriate answer can be found, Aboriginal
rights are indefensible.

* * *
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